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Current Popics. 


PECULATION over the expected re- 
tirement of Justice Stephen J. Field 
from the bench of the United States Su- 
preme Court has at last been set at rest by 
the authoritative announcement from Wash- 
ington that the venerable jurist has made 
formal application to be retired on Decem- 
Ist next. The substance of the inter- 
esting correspondence between the retiring 
ofiicial and the president of the United States 
is given in other columns of this issue of the 


JOURNAL, and will be read with deep interest 


by 


ber 


the profession throughout the country. 
lt is exceedingly felicitous, and not without 
a tinge of sadness, for no great tribunal can 
lose forever the services of one of its mem- 
bers without a sense of the great loss sus- 
tained. Particularly is this true when the 
withdrawal closes the longest, and one of the 
most remarkable terms of service in the his- 
tory of the highest legal tribunal in the 
United States. On the day of his official re- 
tirement, December 1, 1897, Justice Field’s 
continuous service on the Supreme bench 
will have covered the period of thirty-four 
years, seven months and twenty days, ex- 
ceeding that of Chief Justice Marshall, 
whose service in the same great tribunal ex- 
tended over the period of thirty-four years, 
five months and six days. It was long the 
ambition of Justice Field to exceed the term 
of Chief Justice Marshall, and now that that 
ambition has been fulfilled, he bows to the 
inevitable, and, recognizing the fact that 
Vor. 56 — No. 17. 





Time’s unerring finger has left traces on 
brain and body, impairing to some extent his 
usefulness for the best and highest service on 
the bench of the Supreme Court, he makes 
room for a younger and more vigorous in- 
tellect. The retiring Nestor of the bench is 
a distinguished member of a most distin- 
guished and remarkable family of seven 
sons, all of whom made name and fame for 
themselves in the higher walks of life. Of 
these seven sons Justice Field is the sole 
survivor — the last leaf upon the tree. The 
names of David Dudley, the great lawyer 
and codifier; Cyrus West, the indefatigable 
advocate and promoter of the transatlantic 
cable; Matthew W., an engineer of emi- 
nence; Henry Martyn, a distinguished cler- 
gyman and writer; Jonathan, who was 
president of the Massachusetts senate, and 
Timothy, an officer in the United States 
army, will occur to every one. While 
Stephen J. Field has always been a Demo- 
crat in politics, it is a noteworthy fact that 
he was appointed to a seat on the Supreme 
bench by the first Republican president, 
Abraham Lincoln, March 10, 1863, when the 
court was increased to nine members. Dur- 
ing the period of more than a quarter of a 
century since intervening, the influence of 
his active and powerful intellect is seen in all 
the proceedings of the great tribunal with 
which he was so long identified. He has 
written many notable opinions, and is justly 
famed for the keenness of his intellectual in- 
sight and the force with which he expresses 
his views. His long term of service covered 
the most critical and exciting period of the 
nation’s history — that of the Civil War and 
the subsequent reconstruction of the gov- 
ernment — and he took a prominent part in 
the settlement of the momentous questions 
arising out of that awful struggle. On his 
retirement Justice Field will receive the full 
salary of an associate justice of the Supreme 
Court, $10,000 a year, for the remainder of 
his life, a proper and just recognition of long 
and distinguished public service. The ap- 
proaching retirement of Justice Field, in it- 
self a momentous event, has given rise to 
much interesting speculation concerning the 
possible changes to oecur not only in the 
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august tribunal from which he withdraws, 
but in the cabinet of the president of the 
United States. It seems to be conceded on 
all sides that Attorney-General Joseph Mc- 
Kenna will be appointed Justice Field’s suc- 
cessor. Coming, as he does, from the same 
State as the retiring justice — California — 
and possessed as he is of almost ideal quali- 
fications for the exalted position, the 
appointment is certain to meet with general 
approval. Among the interesting rumors 
rife is the intimation that Judge W. R. Day, 
now first assistant secretary of state, will be 
made attorney-general. The vacancy caused 
by the expected retirement of Secretary of 
State John Sherman, who, by reason of the 
increasing infirmities of age, is expected to 
surrender the post, is, rumor says, to be 
filled by transferring Secretary John D. 
Long, from the navy, where he will be suc- 
ceeded by Theodore Roosevelt, now his first 
assistant. 





With the convening of the Supreme Court 
of Illinois in its new rooms at the State capi- 
tol, Springfield, on the 5th inst, it may be 
said that a new era began in the judicial his- 
tory of that populous and progressive com- 
monwealth. For the first time in half a 
century, the Supreme Court met in a place 
that it could call its permanent home. Prior 
to that time, for well-nigh half a century, to 
quote biblical writ (I Sam. vii, 6),.“ it went 
from year to year in circuit to Bethel (Mt. 
Vernon), and Gilgal (Ottawa), and Mizpeh 
(Springfield), and judged Israel (Illinoisans) 
in all those places.” Now it rests, reverses 
or affirms at Mizpah. Under the antiquated 
migratory system which so long prevailed 
suitors suffered wrongs that the court had 
no power to remedy, and sometimes the 
law’s delays incident thereto were tanta- 
mount to a denial of justice. In addition to 
this, as the court records were, of necessity, 
removed from place to place between the 
sessions, it has subjected them to the possi- 
bility of loss, and has proven a source of 
great inconvenience not only to lawyers, but 
to clients as well. By the Constitution of 
1848 the Supreme Court was made to con- 
sist of three judges. The State was divided 








into three grand divisions, the people in each 
division electing one of the judges, though 
after the first election the assembly might 
provide for their election in a different man- 
ner. Three grand divisions were established, 
but provision was made that they might be 
afterward changed to equalize their popula- 
tion. Nine circuits were established, with a 
judge in each to relieve the supreme justices 
of this work. The number of judges was in- 
creased to its present number by the Consti- 
tution of 1870, and there are now seven, 
whose jurisdiction is as provided under the 
Constitution of 1848. The chief justice is 
selected by the court; four justices consti- 
tute a quorum, and the concurrence of four 
judges is necessary to a decision. The three 
grand divisions established by the Constitu- 
tion of 1848 were retained, and it was these 
that were recently consolidated. The State, 
for the election of Supreme judges, is divided 
by the Constitution into seven districts, one 
judge being elected from each district. The 
election occurs on the first Monday in June 
in each year in such districts as the terms of 
the judges may expire. The term of office is 
nine years. The present membership of the 
Illinois Supreme Court is: David J. Baker, 
Cairo; Jesse J. Phillips, Springfield; Jacob 
W. Wilkin, Danville; Joseph N. Carter, 
Quincy; Alfred M. Craig, Galesburg; J. H. 
Cartwright, Rockford, and Benjamin D. 
Magruder, Chicago. Under the circum- 
stances referred to, the convening of the 
court for the first time in its permanent home 
was made an occasion of general rejoicing 
on the part of the bench and bar. The in- 
teresting ceremonies were properly under 
the auspices of the State Bar Association, 
which had worked long and earnestly for the 
consolidation of the court. Speeches were 
made by Gen. Orendorff, president of the 
Bar Association; Adolph Moses, of the Chi- 
cago bar; ex-Senator John M. Palmer, and 
Chief Justice Phillips. Ex-Senator Palmer, 


who is perhaps the oldest attorney in active 
practice in the State, spoke in a remjniscent 
Under the Constitution of 1847, he 
said, the salary of the judges was $1,000 per 
annum, and he remembered that the general 
assembly, at one time, passed a resolution 
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requesting the judges to remit $200 of that 
amount each. Gen. James Shields prepared 
the reply to the resolution, in which it was 
declared that the judges had too much re- 
spect for the Constitution to give up any 
portion of their salary. The happy culmina- 
tion of the long struggle for consolidation, 
so pleasantly marked by the proceedings re- 
ferred to, is properly hailed with thanksgiv- 
ing by bench and bar alike. 

The Madras (India) Law Journal for July, 
which has just come to our table, quotes ap- 
provingly and with full credit the editorial 
article which appeared in the ALBANY LAw 
JOURNAL several months since on the sub- 
ject of the overcrowding of the legal profes- 
sion. It seems that the congested condition 
to which we referred in that article is world- 
wide, for the Madras paper adds: “ The same 
may be observed of the state of the profes- 
sion in this country, too. Manual labor is 
considered degrading, and the higher the 
caste the more it is felt to be so. As soon as 
a vouth takes the degree of bachelor of arts 
he is ina fix as to what course he is to adopt. 
The utmost that he can get, if he has some 
wealthy or influential relatives to back him 
He 


naturally wishes to postpone the day of de- 


up, is a pittance of Rs 15 a month. 
cision. There is the law course, which takes 
three years, to be gone through, and he finds 
that that will remove his anxiety for some 
time; and regardless of anything that quali- 
fies one for the profession, aptitude, wealth 
and strength to persevere even at the risk of 
starvation, he joins the law class and finds 
himself in the plight in which his American 
brethren are described to find themselves in.” 


The remarkable apathy and indifference of 
American electors to anything in the nature 
of a referendum, on the propriety and neces- 
sity of adopting which we have heard a great 
deal in some quarters during the past few 
vears, is again shown by the results of the 
voting in Connecticut, on the proposition to 
amend the Constitution by requiring an in- 
creased educational qualification for suffrage. 
The statute law of the State had already pro- 





vided that an elector must be able to read 
the English language before he could vote, 
but the 
which has been adopted by an estimated 


amendment to the Constitution, 
majority of fully 20 to I, requires voters to 
be able to read in the English language any 
article of the Constitution or any section of 
the State statutes. 
the 


In three other States of 
Union, viz., California, Massachusetts 
and Mississippi, there is an educational test 
for voting, but in none is the qualification so 
the 
Full figures are 
not at hand, but taking the city of Hartford, 
the vote stood 1,151 for to 51 against. Com- 
pare this with the 36,063 votes cast at the 
presidential election last fall, and we see how 


restrictive as in Connecticut, under 


newly-adopted amendment. 


difficult it is to get the American people 
aroused to action unless a great national or 
State campaign is on. The reason for this 
condition of affairs is not easy to discover, 
unless it be the national trait of intense ab- 
sorption in business affairs, the wild, un- 
wearying chase after the nimble and elusive 
dollar, from which nothing can turn aside 
the average Yankee but a grave crisis or an 
impending calamity. 


The New York Court of Appeals recently 
handed down a decision in the case of Bart- 
lett v. Goodrich, in which it was held that 
The 
case involved $100,000 of insurance on the 
life of the late E. 
Brooklyn. The question at issue was whether 


life insurance was not firm property. 
B. Bartlett, a resident of 


the insurance money belonged to Bartlett’s 
personal estate or to the firm of E. B. Bart- 
lett & Co. 
the policies were assigned by Bartlett to his 
partners, Woodruff and Nitchie, and the title 
remained in them for several years. 


When the insurance was effected 


Subse- 
quently the policies were re-assigned to E. B. 
Bartlett, and later assignments were drawn 
up by Bartlett’s counsel to transfer them 
back to his partners. The firm of E. B. 
Bartlett & Co. paid all the premiums, 
amounting to nearly $30,000, and after Bart- 
lett’s death letters written by him were found 
declaring that this insurance belonged to his 
partners. The firm of E. B. Bartlett & Co. 
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made an assignment shortly after Bartlett’s 
death to Justice W. W. Goodrich, and the 
executrix of Bartlett, who had collected the 
$100,000 of insurance, paid it over to the as- 
signee of the firm. Thereupon the creditors 
of E. B. Bartlett demanded that this money 
should be repaid to his executrix, and they 
were permitted to bring suit in her name 
against the assignee. The court at Special 
Term held that the executrix was entitled to 
this money, less the premiums, and this de- 
cision has been affirmed by the Court of Ap- 
peals. 


As a part of a movement in Tennessee 
to reduce the expenses of State govern- 
ment, the plan is suggested of having a 
smaller legislature. Ex-Governor Peter 
Turney has written a letter to the Nashville 
American, in which, as a starting point in 
the effort to economize public expense, he 
suggests a reduction in the representation 
of both houses of the general assembly. 
His plan is to reduce to ten senators and 
twenty representatives, which he thinks the 
legislature has power to do under the Con- 
stitution. If the representation in the legis- 
lature is thus arranged, he thinks the State 
can have its best men legislate for it, as the 
extent and population of a district would 
require that the man who hoped to succeed 
as a candidate must be known to the people 
to be qualified before he could be elected, 
and that he would, in addition, be freed from 
local and personal prejudices and favors, 
which, under the present system, are potent 
factors in the selection of legislative material. 
With thirty instead of 132 members of the 
legislature each member would, he thinks, 
feel a responsibility for legislation, and know 
that responsibility could be traced to him, 
and would, therefore, be more active and 
zealous in the discharge of his duty. There 
would, he thinks, be more deliberation and 
sounder judgment in the enactment of laws, 
and the interests of the people better sub- 
served; there would be less room for bribery 
and corruption, and more room to punish 
them, if occurring. Under the plan which 
Ex-Governor Turney proposes, the present 
cumbersome and unwieldy organization 





would not only be done away with, but there 
would be a saving of $500 a day or about 
$40,000 per legislative session to the State. 
These views are not particularly new, but 
they are, nevertheless, worthy of careful con- 
sideration. The same plan, substantially, 
has been proposed in other States, and sim- 
ilar arguments advanced in favor of it. [t 
may well be questioned, however, whether 
Governor Turney has not gone too far in 
advocating a reduction to thirty members. 
A legislative body so small would hardly be 
numerically strong enough to do committee 
work satisfactorily, and there are obviously 
other arguments which might be advanced 
against so small a body of law makers. 
A reduction to sixty would probably, on the 
whole, be much wiser. It can hardly be de- 
nied that one of the greatest governmental 
needs to-day is an improvement in the qual- 
ity of law-making bodies, as a natural con- 
sequence of which will come an improve- 
ment in the quality of their product, and 
heaven knows this is needed badly enough. 
The selection of better and more competent 
men to make the laws rests entirely with the 
people under our form of government. If 
they are badly governed, or governed too 
much, they have the remedy in their own 
hands. 

Is mustard a food? This question Judge 
Craig, of Stroudsburg, Pa., was called upon 
to decide recently, and upon the decision 
depended the result of, not one, but many 
lawsuits. The facts of the case appear to 
be that R. M. Simmer, inspector for the 
State Pure Food Commission, brought suit 
against Seig Brothers, general merchants, of 
Tobyhanna, for selling impure mustard. 
The case was the first one tried in Pennsyl- 
vania involving the charge of selling impure 
mustard. The result of the action depended 
upon the construction of the Pure Food act. 
Judge Craig, after carefully studying the 
question, held that mustard is not a food, 
and the jury accordingly acquitted the de- 
fendants. But there ought to be justice for 


the adulterators of mustard as well as for the 
dispensers of wooden nutmegs. 
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Rotes of Cases. 


The New York Supreme Court, Special Term, 
Part VI, decided, in Fitzpatrick v. Fitzpatrick, 
that the ‘ cruel and inhuman treatment for which, 
under the statute law of New York, a judgment of 
separation may be granted between husband and 
wife, may be evinced by verbal outrage as well as 
by bodily abuse. The court (Judge Pryor) said: 

\ judgment of separation does not affect the 
integrity of the marriage relation, but merely dis- 
charges the complaining spouse from the duty of 
cohabitation. 

It is not the law of New York, that to such 
judgment in favor of a wife, actual or apprehended 
physical injury is an indispensable condition. 
the terms of the statute ‘ 


ment’ 


By 
cruel and inhuman treat- 
justifies a sentence of separation; and that 
inhumanity may be evinced and cruelty inflicted 
by verbal outrage as well as by bodily abuse is a 
fact of human experience and of judicial recogni- 
tion. (Lutz v. Lutz, 31 St. Rep. 718; Strauss v. 
Strauss, 67 Hun, 491, 492; Atherton v. 
82 Hun, 179.) 


Atherton, 
Whatever the rule elsewhere and 
at other times, in this jurisdiction at the present 
day meek submission and patient resignation are 
not a wife’s sole resource under a brutality that 
shrinks only from physical violence; but against 
the 


husband will 


her commensurate redress. 


such misconduct of a 


courts 
afford 

“Upon proof, therefore, of such angry, con- 
tumelious and degrading reproaches by a husband, 
applied maliciously and without provocation, as 
makes his presence an intolerable grievance, de 
structive of the happiness that is the end of the 
matrimonial association, a wife is entitled, without 
sacrifice of her right to support, to be relieved of 
the humiliating and tormenting companionship. 

“Upon this principle judgment is awarded to 
the plaintiff, 

‘By a preponderance of credible testimony it 
is established that repeatedly and in wrath the de- 
fendant addressed profane and opprobrious lan- 
guage to the plaintiff — denouncing her as a ‘ cur,’ 
a ‘worm,’ and a ‘devil’ whom he consigned to 
‘hell, and that, under circumstances of peculiar 
atrocity, he maliciously and unjustifiably impugned 
her conjugal fidelity. On the indeed, 
denied that he ever accused her chastity, and pro- 


trial, he 
fessed confidence in her virtue; but with cynical 
insincerity, in face of an answer plainly imputing 
to her habitual wantonness and systematic immor- 
ality. (Holmes v. Jones, 121 N. Y. 461, 466; 
Cornwall v. Cornwall, 30 Hun, 573, 574.) 

“Where the instances of misbehavior casual 
and exceptional they might claim some indulgence 
on the score of infirmity of temper; but\being per- 
sistent and characteristic, they stamp the conduct 
of the defendant toward the plaintiff with a uni- 
form tenor of deliberate cruelty and inhumanity, 
and appear, as by implication he confesses, to 





have been directed to the end of driving her to a 
separation. 

“ Indeed, his vindictiveness did not cease with 
her departure; but after her escape he subjected 
her to the infamy of a public advertisement as a 
recreant to marital duty, to whom no tradesman 
might safely supply the necessaries of life. 

* All these indignities the defendant inflicted 
upon a woman whom he knew to be of delicate 
health — upon a wife who requited his cruelties 
with angelic gentleness, and to whose spotless 
purity he is constrained to bear reluctant testi- 
mony. 

“Where bodily harm, as the effect of defend- 
ant’s maltreatment, requisite to the plaintiff's case, 
it is abundantly apparent in the evidence. 

“The defense of condonation, were it pleaded, 
is manifestly not substantiated by proof. (Rey- 
nolds v. Reynolds, 4 Abb. Ct. App. 35.) 

“Nor, since the abandonment of which the de- 
fendant complains was caused by his own miscon- 
duct, is it a valid ground of counterclaim. (Wal- 
termire v. Waltermire, 110 N. Y. 183, 187.)” 

Judgment for plaintiff. 


The Supreme Court of Iowa’ on the 5th inst. 
affirmed the of the lower court in the 
State embezzlement case against Suel J. Spaulding, 
and rendered a decision which will have an im- 
portant bearing in the case which was recently 
begun against Spaulding and his bondsmen. 
Spaulding, while secretary and treasurer of the 
State Pharmacy Commission, embezzled $13,000 of 
public money which he lost in grain speculations 
in Chicago. The Supreme Court holds that he 
was not a public officer, that he took no oath of 
office, and that the office was a pure creation of 
the Pharmacy Commission, without authority of 
law. The State may now try to hold the commis- 
sioners, whose private agent Spaulding was at the 
time he took the State’s money. 


decision 


After his wife, Mary, had begun proceedings 
against him for divorce, George L. Davidson, on 
the oth of November, 1894, executed a contract 
with her, by which he agreed to pay her $2,000 a 
year in semi-annual installments of $1,000 each, 
in consideration of a release of her dower and an 
undertaking on her part to save him harmless 
from any debts of her contracting. The wife, 
three weeks afterward, got her divorce decree. 
After marrying again, which she did in a short 
time, she brought an action, as Mary B. Train, in 
the Supreme Court in Westchester county, to re- 
cover $2,000 which she claimed to be due under 
the agreement. Judgment given in her favor has 
now been reversed by the second appellate divi- 
sion, in an opinion by Justice Willard Bartlett. 


| One of the defenses on the trial was that, the plain- 


tiff being desirous of marrying another man, the 
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defendant was to facilitate her in obtaining a di- 
vorce by furnishing the necessary evidence. The 
reversal was based upon the ground that evidence 
tending to establish such an agreement was erro- 
neously excluded, as it was claimed to constitute, 
with the agreement in suit, an entire contract, 
and such an agreement was against public policy 
and void. 

Edward H. Murphy, in an action against Henry 
L. Davis, as guardian, impleaded with Edward M. 
Davis, set forth an agreement in writing by which 
Edward M. Davis, after majority, had duly as- 
signed to plaintiff, as attorney, a percentage of a 
claim which he had against his former guardian, 
in consideration of the prosecution by the attorney 
of the claim against the guardian, and also against 
such other persons as it might be advantageous to 
The complaint also contained allega- 
tions, sustained by some proof made upon the 
trial of the action, of the existence of the claim 
and of some of the services having been rendered, 
accompanied by a statement that the defendant 
and the guardian had made a collusive settlement 


prosecute. 


in order to defeat the claim of the attorney “ as 
provided in said agreement,” and that, inasmuch 
as the guardian had filed no account, the attorney 
was unable to state the amount to which he was 
entitled, and finally demanded that the guardian 
account. The second appellate division has re- 
versed judgment, dismissing the complaint, hold- 
ing, in an opinion by Justice Bradley, that the 
complaint stated, as between the attorney and his 
client, an enforceable equitable cause of action. 





HE MADE THE COURT SMILE. 
A Yoururut AtToRNEY Wuo AssuMED ALTO- 
GETHER Too Mucu. 

HE dignity of the Appellate Court was greatly 
endangered the other day by the arguments 

of a young lawyer who appeared for the appellant 
ia an action brought by the authorities of a south- 
eri. tier county against one of its citizens, who was 
alleged to have practiced veterinary medicine and 
surgery without a diploma from the proper author- 
ities, says the Rochester Lemocrat and Chronicle. 
The specific charge against the doctor was the 
dishorning of a number of cattle, on several differ- 
ent occasions. The attorney for the respondent 
county claimed in his brief that dishorning cattle 
was practically an operation which came under the 
head of veterinary surgery. His very positive 
young opponent declared, with many gestures and 
in sonorous tones, that veterinary surgery con- 
sisted in the curing or healing of injuries, diseases, 
malformations, etc., and that the dishorning of 
perfectly sound cattle was not a curative or a heal- 
ing operation. He finally stated that upon the 





first trial of the case the prosecution had called an 
expert witness, a veterinary, who declared that the 
driving of a nail into a horse’s hoof for the purpose 
of holding a shoe was veterinary surgery. This 
the young lawyer declared to be ridiculous, and 
for the sake of comparison said: 

“Perhaps some of you, your honors, are farm- 
ers, or rather are, or rather were at one time the 
sons of farmers, and saw your fathers placing a 
ring in a hog’s nose.”” The intimation that any of 
the five learned justices, clothed in their dignity 
and broadcloth, were farmers, not only caused a 
smile on the faces of the large number of waiting 
attorneys present, but it became contagious with 
the justices themselves, and five duplicate briefs 
were soon hiding as many smiling countenances 
that loomed up over the bench. 

The attorney was oblivious, however, of the fact 
that he was making a comedy out of a serious 
duty, and after imparting some more information 
about “ ringing hogs,” he proceeded to explain and 
analyze for the benefit of the justices the meaning 
of many statutes of which they knew much more 
than it is presumed he will ever be able to learn, 
should he live for another half century 

When he had most emphatically declared that 
the driving of a horseshoe nail was not veterinary 
surgery, Justice Follett, who rarely lets pass an 
opportunity for a joke, stated that should the nail 
penetrate the flesh of the foot, it would undoubt- 
edly be a surgical operation, or, at least, something 
that would demand the services of a veterinary sur- 
geon. The youthful emulator of Choate even then 
did not “tumble,” but continued in his glorious 
arraignment of the expert witness. 

He laid the greatest stress upon the fact that in 
the original complaint, which, unfortunately for 
him, and by his own oversight, was the only one 
served, the respondent county had charged the 
illegal practice of veterinary medicine and surgery, 
without stating anv specific operations, although 
it subsequently developed that the defendant had 
been dishorning cattle. 

“We did not know what to defend ourselves 
against,” said he. ‘“ Whether it was for sawing 
the leg off of a saw ‘horse, or administering castor 
oil to a sick cat.””. He was interrupted at this point 
by Presiding Justice Hardin, who inquired if he 
had asked that the complaint be made more spe- 
cific, and when Justice Follett, a little later, asked 
why he had not asked for a bill of particulars, the 
lawyer endeavored, without much success, to ad- 
vance a plausible reason. The waiting attorneys 
smiled when they heard this, and, as one of them 
remarked to a brother lawyer, “It’s all off with 
him now.” 


—\—_>___—__ 


to incorporate socie- 


Pennsylvania judges refus> 
ties whose names are in a foreign tongue, and one 
judge has declared that aliens have no right to a 
charter from the State for any purpose. 
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JUSTICE FIELD’S RESIGNATION ACCEPTED. 





Tue VENERABLE JURIST TO SEVER His CONNECTION WITH THE SUPREME Court DEC. I— 
AN UNPRECEDENTED RECORD. 


\ TASHINGTON dispatches under date of 

October 14 state that the announcement was 
made at the United States Supreme Court, on that 
day, that Justice Stephen J. Field, of California, 
had notified President McKinley of his intention 
to retire as a member of the court, and had in- 
After the ad- 
journment of the court on that day the members 
called in a body on the retiring justice to pay their 
respects. It is expected that his successor will be 
nominated by the president immediately after the 
assembling of congress in December, and that 
McKenna, also of California, 
will be named for the office. 

Although the resignation does not take effect 
until the 
Justice Field will not resume his seat on the bench 


formed his colleagues of this fact. 


Attorney-General 


1st of December, it is understood that 


during the interim. 


Justice Field’s letter announcing his retirement | 


was in words following: 


“ SUPREME CourRT OF THE UNITED STATES, 
“ WasHINGTON, D. C., Oct. 12, 1897. 


public questions as have ever confronted that 


| tribunal for decision. 


“ Dear Mr. Chief Justice and Brethren: Near the 


close of last term, feeling that the duties of my 
office had become too arduous for my strength, 
I transmitted my resignation to the president, to 
take effect on the first day of December next, and 
this he has accepted, with kindly expressions of 
regard, as will be seen from a copy of his letter, 
which is as follows: 


“* ExEcUTIVE MANSION, 
“* WasHINGTON, D. C., Oct. 9. 
“*The Hon. Stephen J. Field, Associate Justice of 
the Supreme Court of the United States, Wash- 
ington, D. C.: 

“*My Dear Str. —In April last Chief Justice 
Fuller, accompanied by Mr. Justice Brewer, 
handed me your resignation as associate justice of 
the Supreme Court of the United States, to take 
effect December 1, 1897. 

“Tn hereby accepting your resignation, I wish 
to express my deep regret that you feel compelled 
by advancing years to sever your active connection 
with the court of which you have so long been a 
distinguished member. 

“*Entering upon your great office in May, 
1863, you will, on the first of next December, have 
served upon this bench for a period of thirty-four 
years and seven months, a term longer than that 
of any member of the court since its creation, and 
throughout a period of special importance in the 
history of the country, occupied with as grave 








“*T congratulate you. therefore, most heartily 
upon a service of such exceptional duration, fidel- 
ity and distinction. Nor can I overlook that you 
received your commission from Abraham Lincoln, 
and, graciously spared by a kind Providence, have 
survived all the members of the court of his ap- 
pointment, 

“* Upon your retirement both the bench and the 
country will sustain a great loss, but the high 





JUSTICE STEPHEN J. FIELD. 


character and great ability of your work will live 
and long be remembered, not only by your col- 
leagues, but by your grateful fellow-countrymen. 
“* With personal esteem and sincere best wishes 
for your contentment and happiness during the 
period of rest which vou have so well earned, | 
am, dear sir, Very truly yours, 
“* WrittaAM McKINLEY.’ 
“My judicial career covers many years of ser- 
vice. Having been members of the 
Supreme Court of California, I assumed that office 
on October 13, 1857, holding it for five years, 
seven months and five days, the latter part of the 
time being chief justice. On the roth of March, 
1863, I was commissioned by President Lincoln a 


elected a 
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justice of the Supreme Court of the United States, 
taking the oath of office on the 20th day of the fol- 
lowing May. When my resignation takes effect 
my period of service on this bench will have ex- 
ceeded that of any of my predecessors, while my 
entire judicial life will have embraced more than 
ferty years. I may be pardoned for saying that 
during all this period, long in comparison with 
the brevity of human life, though in retrospect it 
has gone with the swiftness of a tale that is told, 
I have not. shunned to declare in every case com- 
ing before me for decision the conclusions which 
my deliberate convictions compelled me to arrive 
at by the conscientious exercise of such abilities 
and requirements as I possessed. 

“It is a pleasant thing in my memory that my 
appointment came from President Lincoln, of 
whose appointees I am the last survivor. Up to 
that time there had been no representative here of 
the Pacific coast. A new empire had risen in the 
west, whose laws were those of another country. 
The land titles were from Spanish and Mexican 
grants, both of which were often overlaid by the 
claims of the first settlers. To bring order out of 
this confusion, congress passed an act providing 
for another seat on this bench, with the intention 
that it should be filled by some one familiar with 
these conflicting titles and with the mining laws of 
the coast, and as it so happened that I had framed 
the principal of these laws and was, moreover, 
chief justice of California, it was the wish of the 
senators and representatives of that State, as well 
as those from Oregon, that I should succeed to 
the new position. 

“ At their request Mr. Lincoln sent my name to 
the senate and the nomination was unanimously 
confirmed. This kindly welcome was extended in 
March, but I did not at once enter on the dis- 
charge of the duties of the office for the reason 
that, as chief justice of California, I had heard 
arguments in many cases in the disposition of 
which, and especially in the preparation of opin- 
ions, it was fitting that I should participate before 
leaving that bench: and I fixed the 20th of May as 
the day on which to take, as I did, the oath, be- 
cause it was the eighty-second birthday of my 
father, who indulged a just pride at my accession 
to this exalted position. 

“ At the head of the court, when I became one 
of its members, was the venerable Chief Justice 
Taney, and among the associate justices was Mr. 
Justice Waite, who had sat with Chief Justice 
Marshall, thus constituting a link between the past 
and the future, and, as it were, binding into unity 
nearly an entire century of the life of this court. 
During my incumbency three chief justices and 
sixteen associate justices have passed away, leav- 
ing me precious remembrances of common labors 
and intimate and agreeable companionship. 

“When I came here the country was in the 
midst of war. Washington was one great camp, 








and now and then the boom of cannon could be 
heard from the other side of the Potomac. But 
we could not say ‘inter arma silent leges.’ This 
court met in regular session, never once failing in 
time or place, and its work went on as though 
there were no sound of battle. Indeed, the war 
itself simply added to the amount of litigation here 
as elsewhere. But the war ended in a couple of 
years and then came the great period of recon- 
struction and the last amendments to the Federal 
Constitution. In the effort to re-establish the 
nation, to adjust all things to the changed politi- 
cal, social and economic conditions, questions of 
far-reaching import were developed — questions 
of personal liberty, of constitutional right, which, 
after oft times heated discussions before the people 
and in the halls of Congress, came to us for deci- 
sion. I do not exaggerate when I say that no 
more difficult and momentous questions were ever 
presented to this or any other court. I look back 
with pride and joy to the fact that I was permitted 
to take part in the consideration of all those im- 
portant questions, and that not infrequently I was 
called upon to express the judgment of this court 
thereon. 
bate, 


And now that those times of angry de- 
feeling and judicial 
passed, it is pleasant to realize that the conclusions 
announced by this court have been accepted, not 
simply of necessity, as so prescribed by the funda- 
mental law, but, in the main, as in themselves both 
correct and wise. 


deep decision have 


* As we all know, the perfod of war was followed 
by one continuing event to the present time of 
marvelous material development. Wealth accum- 
ulated — stich as was never before dreamed of in 
this country. Gigantic enterprises were under- 
taken and carried through. Inventions have mul- 
tiplied the conveniences of life, as well as the 
possibilities of achievement. Indeed, the condi- 
tions of life have essentially changed from those 
that prevailed prior to the war. Out of this 
changed social and economic condition have 
sprung not merely an immense multitude of cases, 
but litigation of a character vitally affecting the 
future prosperity and safety of this country. To 
this court have come for final solution and deci- 
cion many of these questions and cases. By the 
blessings of Almighty God, my health and life 
have been preserved, and I have been enabled to 
take part in the consideration of all these cases. 
Few appreciate the magnitude of our labors. The 
burden resting upon us for the last fifteen or 
twenty years has been enormous. The volumes 
of our reports show that I alone have written 620 
opinions. If to these are added fifty-seven opinions 
in the Circuit Court, and 365 prepared while I was 
in the Supreme Court of California, it will be seen 
that I have voiced the decision in 1,042 cases. 

“Tt may be said that all of our decisions have 
not met with the universal approval of the Amer- 
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ican people, yet it is to the great glory of that 
people that always and everywhere has been 
yielded a willing obedience to them. That fact is 
eloquent of the stability of popular institutions and 
demonstrates that the people of the United States 
are capable of self-government. 

*“ As I look back over the more than a third of 
a century that I have sat on this bench, I am 
more and more impressed with the immeasurable 
importance of this court. Now and then we hear 
it spoken of as an aristocratic feature of a repub- 
lican government. But it is the most democratic 
of all. Senators represent their States and repre- 
sentatives their constituents, but this court stands 
for the whole country, and as such it is truly ‘ of 
the people, by the people and for the people.’ It 
has, indeed, no power to legislate. It cannot ap- 
propriate a dollar of money. It carries neither the 
purse nor the sword. But it possesses the power 
of declaring the law, and in that is found the safe- 
guard which keeps the whole mighty fabric of 
government from rushing to destruction. This 
negative power, the power of resistance, is the 
only safety of a popular government, and it is an 
additional assurance when the power is in such 
hands as yours. 

“ With this I give place to my successor, but I 
can never cease to linger on the memories of the 
Among the compensations for all the hard 
work that a seat on this bench imposes have been 
and friendships that have been 
formed between its members... Though we have 
often differed in our opinions, it has always been 
honest which did not affect our 
mutual regard and respect. These many years 
have indeed been years of labor and of toil, but 
they have brought their own rewards, and we can 
all join in thanksgiving to the author of our being 
that we have been permitted to spend so much 
of our lives in the service of our country. With 
profound respect and regard, I am, my dear breth- 
ren, very sincerely and always yours, 

STEPHEN J. FIELp.” 


past. 


the intimacies 


an difference, 


Worps oF PARTING REGRET. 
Following is the court’s reply: 
““SuPREME CouRT OF THE UNITED STATES, 
“ WasHINGTON, D. C., October 13. 
Dear BrotHerR FieL_p.— We are profoundly 
moved by the letter in which you announce to us 
your retirement from the bench. The termination 
of a judicial career of such length and distinction 
cannot fail to inspire among all your countrymen, 
and, indeed, wherever the realm of jurisprudence 
extends, a keen sense of loss, which to your col- 
leagues assumes the aspect of a personal bereave- 
inent. For the intimacy necessarily incident to 
the conduct of work so constant, so exacting, and 
of such vital importance as ours inevitably draws 
us together by ties of the closest character, which 
cannot be dissolved without emotions of deep sad- 





ness and regret. We feel that our parting involves 
not simply the deprivation of the assistance af- 
forded by your learning, your vast experience, and 
your earnestness in advocacy of your convictions, 
but the severance of those relations which have 
contributed so much to lighten the hardest labors 
of the road. 

“This is not the time or place to dwell on the 
reputation you have achieved as a jurist. The 
record is made up and may safely be committed 
to the judgment of posterity. But we cannot part 
with you as an active member of the court with- 
out the fervent expression of the hopes that you 
may be spared for many years to enjoy the repose 
you have so thoroughly earned and the commen- 
dation bestowed on good and faithful service. We 
are, dear Brother Field, your affectionate brethren. 

“ MELVILLE W. FULLER, 
“Joun M. Haran, 

“ HorAcE GRAY, 

“ Davip J. BREWER, 
“Henry B. Brown, 
“GEORGE SHIRAS, JR., 
“E. D. WHITE, 

“R. W. PEcKHAM.” 


Justice Field has been eligible for retirement 
since November 4, 1886, when he became 70 
years old. Since that time there have been 
frequent rumors that he was about to leave the 
bench. He was appointed to the Supreme Court 
by President Lincoln in 1863. His life has been 
twice attempted — once with an infernal machine 
sent through the mails, and once by Judge David 
S. Terry, who was counsel for Sarah Althea Hill 
in her sensational suit for the Sharon estate and 
who was shot by Deputy United States Marshal 
Nagle as he was about to assault the justice in a 
California railroad station. 

Justice Field is a remarkable man and one of a 
remarkable family. His father was David Dudley 
Field, a Congregational minister of New England. 
His was Sumit Dickinson Field. His 
grandfather on his father’s side was Timothy 
Field, a captain in the Revolution, and his grand- 
father on his mother’s side was Noah Dickinson, 
who served with Israel Putnam in the French and 
Indian war, and also served through the Revolu- 
tion. 

Justice Field is the sole survivor of a brilliant 
family — the last leaf upon a noble family tree. 


mother 


A Feticirous Note oF CONGRATULATION. 


The following felicitous note of congratulation, 
which was recently addressed to the retiring jurist 
by one of the leaders of the New York bar, will be 
read with pleasure and interest by the profession 
at large: 

“ New York, Oct. 16, 1897. 

“My Dear Mr. Justice Field: An event so im- 
portant in your life, to the profession and the 
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country, as your retirement from the bench of the 
Supreme Court, I cannot allow to pass without an 
expression of the deep sensibility with which I 
heard of its announcement. We knew that in the 
course of nature it must occur at no very distant 
period, but it is one of those events for which we 
are never fully prepared, to which we are never 
quite reconciled, and which we cannot but pro- 
foundly regret. To a service of unequalled dura- 
tion, through a period of unequalled importance 
in our civil and constitutional history, it is dis- 
tinction enough to satisfy the highest ambition 
that your labors have shed additional splendor 
upon a tribunal, the most august in the world, 
which has been made illustrious by Marshall, 
Story, Taney, Curtis, Miller, and many eminent 
associates. This distinction, by universal consent, 
is justly yours. 

“T shall not in this friendly note enter upon a 
review of your judicial career. It sufficeth to say 
that so long as our Constitution shall endure, so 
long as individual liberty and government by law 
shall be prized, so long as jurisprudence shall be 
regarded as the highest interest of men and 
nations, your name and services will be gratefully 
remembered. Speaking in the language of our 
profession, the future holds your fame in sure 
reversion, in perpetuity. 

“Upon the retirement of Lord Mansfield after 
thirty-two years’ service as chief justice of King’s 
Bench, Lord Erskine, on behalf of counsel practic- 
ing in his court, presented him with an address. 
wherein, after expressing their regret at the loss 
of so great a magistrate, he added some reflections 
which seem to me to be equally applicable t» vour 
retirement after even a longer service. He sa:d: 

“* But while we lament our loss, we remember 
with peculiar satisfaction that your lordship is not 
cut off from us by a sudden stroke of painful dis- 
temper, or the more distressing ebb of those ex- 
traordinary faculties which have so long distin- 
guished you among men; but that it has pleased 
God to allow to the evening of a useful and illus- 
trious life the purest enjoyments which Nature 
has ever allotted to it—the unclouded reflections 
of a superior and unfading mind over its varied 
events; and the happy consciousness that it has 
been faithfully and eminently devoted to the high- 
est duties of human society in the most distin- 
guished nation upon earth. May the season of 
this high satisfaction bear its proportion to the 
lengthening days of your activity and strength.’ 

“What more needs be said? and who can say 
it with more felicity of speech? 

“T am, my dear justice, as ever, 

“ Most sincerely yours, 
“Joun F. DItton. 

“ Mr. Justice Field, Washington, D. C.” 








PUBLIC POLICY AND THE LAW. 


LTHOUGH it cannot be claimed that there 
has ever been a time since the foundation of 
modern jurisprudence when the public weal did 
not enter more or less into the spirit of all laws, 
it has so developed and grown under the fostering 
care and protection of democratic institutions and 
ideas that it has now become an established prin- 
ciple. The progress of civilization has forced upon 
us conditions of society unknown to earlier ages, 
The voice of a liberty-loving people long ago pro- 
claimed to the world through the Declaration of 
Independence that all men are born equal. It was 
at the priceless expense of human blood that was 
established the sentiment of a government of the 
people, by the people and for the people. It has 
been through more blood-shedding that labor's 
rights have gained a power of vantage, although 
this great economical question is still debatable 
ground. 
The needs of the people are fashioning legisla- 
tion. Courts have left off strict construction of 
time-worn they 


with the needs of a changed social condition, and 


legal principles where conflict 
are giving to the laws an application demanded 
by an advanced condition of society, 
Federal Constitution, the 
country, is not entirely proof against change. In 


the opinion of eminent men, learned in the history 


Even the 
supreme law of our 


of the law, it is to be treated, as it was intended, 
in its application to the people, as a bill of rights. 
Its provisions are to be construed in the light of 
social vantage and progress; to protect and 
advance the interests of the people. 

“A reasonable construction is what such an 
instrument demands and should receive; and the 
real question is, what the people meant, and not 
how meaningless their words can be made by the 
application of arbitrary rules.” So says Judge 
Cooley in his work on Constitutional Limitations. 

Chief Justice Parker, in Henshaw v. Foster 
(9 Pick. 316), has said: “ We are to suppose that 
those who were delegated to the great business of 
distributing the powers which emanated from the 
sovereignty of the people, and to the establishment 
of the rules for the perpetual security of the rights 
of person and property, had the wisdom to adapt 
their language to future as well as existing 
emergencies, so that words competent to the then 
existing state of the community, and at the same 
time capable of being expanded to embrace more 
extensive relations, should not be restrained to 
their more obvious and immediate sense, if, con- 
sistently with the general object of the authors 
and the true principles of the compact, they can 
be extended to other relations and circumstances 
which an approved state of society may produce.” 

The scriptural construction of such a compact 
would be in language very much like the follow- 
ing: “The letter killeth, but the spirit maketh 
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alive.” And in the 


this: 


spirit of the laws” we find 
“We must acknowledge the relation of jus- 


tice antecedent to the positive law by which they | 


are established.” And: “ Before laws were made 


there were relations of possible justice. To say 
there is nothing just or unjust but what is com- 
manded or forbidden by positive laws is the same 
as saying that before the describing of a circle all 
the radii were not equal.”’ — Montesquieu. 

It would be entirely impracticable in an article 
of this kind to go into the history and growth of 
this subject of public policy. It is not intended 
The absorbing interest of the public in 
questions presented by corporate exactions, and 


so to do. 


the development of trusts and monopolies, and 
the consequent interests 
and labor, is placing all other phases of this sub- 
ject in the background. 


warfare between these 
Outside, then, of a brief 
reference to the action of the Supreme Court in 
the Income Tax case, this discussion will be con- 
fined to a treatment of the subject as it relates to 
corporate combinations and trusts and the courts. 

There was never a more strictly technical ad- 
herence to the biblical proposition above quoted, 
“ The letter that killeth,” ete., than in the majority 
the Income Tax. The law is 
dead and buried, but its spirit, like John Brown’s 
body, goes marching on. 


decision against 


The decision in these 
it may be admitted, is in har- 
mony with a strict construction of the provisions 
of the But it is to be re- 


gretted, nevertheless, that where the principle in- 


Income Tax cases, 
Federal Constitution. 


volved was of such vital importance, and the line 


of construction of the constitutional provisions 
brought the court so near to the line of demarka- 
tion between the fortunate and unfortunate con- 
ditions of the people, that something of the spirit 
of Abraham 
people’s 
the 


Lincoln’s noble conception of the 
rights and needs could not have brought 
court to a harmonious conclusion to form a 
policy of construction nearer to the mass of the 
people. Call it socialism, if you please, but if this 
nation is to approach the grand conception of “a 
government for the people.” in which the mass of 
the people are to enjoy comparative happiness, 
then the judiciary must depart from technical con- 
struction of constitutional compacts and statutory 
enactments. The Jeffersonian maxim of “ the best 
government being the one which governs least” 
is with us to-day with the added force of three- 
quarters of a century of experience. 

If we are to develop a socialistic school in this 
country it must be adapted to our national genius. 
The anarchical socialism of France and Germany 
will not do for us. The business instinct is too 
strongly interwoven into our system. We have 
no time not to speak of inclination, for plots and 
upheavals. And the principle of liberty of the 
people, so well recognized if all our laws and 
institutions, is the safeguard against anarchy. 


Justice Jackson, in his able dissenting opinion 





in the Income Tax cases, gives expression to the 
following: 

* The well-established 
rule or canon of construction to which I have re- 
ferred, that an act passed by a co-ordinate branch 


decision disregards the 


of the government has every presumption in its 
favor, and should never be declared invalid by the 
courts unless its repugnancy to the Constitution is 
clear beyond all reasonable doubt. It is not a 
matter of conjecture; it is the established principle 
that it must be clear beyond a reasonable doubt. 
I cannot see, in view of the past, how this case 
can be said to be free of doubts. Again, this de- 
cision not only takes from congress its rightful 
power of fixing the rate of taxation, but substi- 
tutes a rule incapable of application without pro- 
ducing the most monstrous inequality and 
injustice between citizens residing in different sec- 
tions of their common country.” 

The effect, by implication, of the decision of the 
majority of the court, is to give to certain kinds 
of property, viz., rents or income of real estate and 
income from certain bond investments, a position 
of favoritism which is inconsistent with the funda- 
mental principles of our social organization, and, 
at the same time, invests them with a power and 
influence that is apt to become a menace to the 
mass of the people on whom rests the burden of 
taxation. If it is charged against the act that con- 
gress exceeded its power in enacting class legis- 
lation, what may be said of the action of the ma- 
jority of the Supreme Court in thus exempting 
from its proper burden of taxation these incomes? 
Were it not for having the support of four of the 
judges we might hesitate to ask this question. 
3ut the effect of the decision of the court is as 
apparently discriminating as the act itself. 

It may, perhaps, be justly said of the Income 
Tax Act that it sought the application of the tax- 
ing power in a particularly discriminating manner, 
and, therefore, the decision of the court may be 
said to be just and right. But beyond this there 
is the question if the emergency of the times did 
not demand a different and more popular result. 
It was largely on account of limitations on the 
taxing power that the old confederation of colonial 
times practically went to pieces. Remembering 
this the fathers gave to the new government the 
most ample authority in this particular, or at least 
they intended so to do. 

By the decision of the Supreme Court the re- 
serve taxing force of the government has been 
weakened beyond any question, 

It has been charged by those who were antago- 
nistic to the Income Tax law that it tended to 
communism and socialism. If to require those 
best able to bear the burden of the public expenses, 
or at least to bear the burden proportionately to 
property owned, is socialistic or communistic, then 
perhaps the charge is true. But it was undoubt- 
edly one of the fundamental principles upon which 
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the new federation of States was erected, and the 
new compact of the Constitution adopted that 
taxes should be equal. 

Upon this phase of the decision Congressman 
George S. Boutwell says, in the North American 
Review for May, 1896: “The exemption from 
taxation of the rent and income from real estate 
works, practically, a very serious impairment of 
the ability of the government to raise revenue. 
It may well be assumed, as was suggested in the 
opinion of the court, that an income tax and direct 
taxes through the States should be resorted to 
only in an exigency, but it is of supreme import- 
ance that the government should be able, in an 
exigency, to raise revenue from rents and incomes 
from real estate by some practicable method.” 

The framers of the Federal Constitution well 
knew this because of their experience under the 
old articles of Confederation. That they fully in- 
tended to vest in congress this power is evidenced 
in the wording of the article of the Constitution 
providing for the levy and collection of taxes, 
duties, etc.e And nothing should be excepted from 
the powers of congress beyond what is expressly 
declared to be so excepted. 

The stability of every government depends upon 
the adequacy of its taxing power, and any limita- 
tion upon this power tends so much to impair its 
power to protect its subjects. 

Wealth makes a greater demonstration in our 
country than in any other. Of the present perils 
which threaten the stability of our democratic in- 
stitutions that of corporate greed seems the most 
imminent. Corporations are a necessity in any 
great civilization. In transportation by land and 
water, manufacturing, mining, banking and insur- 
ance they have practically a monopoly. But while 
acting within their proper channels they are a 
blessing to most of the people. 

On the other hand, through the medium of 
municipal corruption, their grasp upon legislation 
becomes so strong that they become dominant in 
the control of legislation, and combination into 
so-called trusts easily follows. These trusts have 
no warrant or authority for their existence and are 
inimical to the policy of the State. 

The main purpose for their existence is to stifle 
competition, to limit production to a point of forc- 
ing up prices, and to monopolize the sale of the 
necessaries of life. This, says Mr. Justice Brown 
in a late address to the Yale Law School, may be 
carried to the point of revolution. 

“The truth is that the entire corporate legisla- 
tion of the country is sadly in need of over- 
hauling.” 

We have now become so accustomed to loose- 
ness in statutory enactments, charter rights, the 
betrayal of trust and wrecking of corporate inter- 
ests by its officers; to the corruption of legislators 
and councils of towns by those seeking franchises 











thereof; to the issue of preferred stocks to 
“friends,” and to the extension of monopolies in 
all directions for the purpose of extorting profit 
from the mass of the people to enrich and build 
up a few favored ones, that we are gradually com- 
ing to regard this as a sort of good thing, in the 
way of business sharpness, of which we Americans 
are so proud. 

What a nice little study is found in the following 
police court incident, said to have quite recently 
occurred in Chicago, a not unlikely place for it to 
occur: 

“The evidence, your honor,” began the police 
officer. 

“ Hang the evidence” 
justice. 


interrupted the police 
“Has he any influential friends?” 

“ No, your honor.” 

“ Then I will convict him.” 


It seems now to be no longer a mooted question 
as to whether courts can restrain the operations 
of trusts and corporate monopolies. The whole 
policy of a democracy is opposed to such interests. 
Public weal demands the protecting influence of 
the courts and a decisive response is not wanting. 
But the trusts have survived an unbroken series 
of adverse judicial decisions, and neither the prin- 
ciples of the common law nor special statutes have 
proved effectual as yet. Public opinion is strongly 
antagonistic to the usurpation of the people’s 
rights by these corporate interests and it is not 
unlikely that a generation hence they will not be 
alive to “ fret the State.” 

The whisky trust, which so recently got its 
quietus in a tussle with the Illinois court, is not 
the only octopus which has its slimy arms about 
the people of that commonwealth. There is not 
a corporate trust doing business by authority 
of their charter under the laws of that State which 
is not subject to the same condemnation. 
bination to control prices by depriving the public 
of the advantage of free competition is one to 
which no representative body should give the 
stamp of its approval. And yet how many legis- 
lators are in the grasp of this giant. The chief 
States of this country have been and are domi- 
nated by this power. If it is not the whisky trust, 
it is the standard oil trust, or the sugar trust, or 
the Anthracite coal combine. They are all under 
the ban of public disapproval, because they are 
inimical to our inherited constitutional rights and 
are not consonant with the ideas of a liberty-lov- 
ing people. It is to be expected that such deci- 
sions as the Supreme Court of Illinois has given 
in the above case will not entirely deter men from 
committing the evil. Since the promulgation of 
the Ten Commandments and the interpretation of 
them by Moses, men have gone on trying how not 
to observe them. 

The Chicago Times-Herald, commenting upon 
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the decision of the Supreme Court of that State in 
the whisky case, had this to say: 

“ But the fact that a thing is illegal has its re- 
pressive influence, and if all men may not be de- 
terred from shady and illegal transactions, many 
men may. The stamp of illegality and illegiti- 
macy has been placed upon monopolies and trusts. 
Some may profit by them and grow rich, but to 
their wealth is attached the odium of indirection 
and oppression and uncleanness. And this in the 
end must have effect on the public morals and 
establish new standards of behavior. Time was 
when gambling was reputable and lotteries a com- 
mon means of raising the public revenue. Slavery 
and slave trading laid the foundations of many 
fortunes, and there have been other avocations as 
ill-savored that were once pursued without shame 
or reproach.” 

The great difficulty in handling these corporate 
monopolies lies in the fact that their existence is 
subject to the action of the different States, or the 
courts of the different States. There is no Federal 
power which can reach their organization within 
the separate States. Under the Federal doctrine 
as suggested Illinois may have the power to put a 
quietus on the doings of a foreign corporation 
within its limits, but it cannot prevent its migra- 
tion into other States. This the Supreme Court 
has practically held in a number of cases before 
the court. So the real danger is apparently in not 
having a central power with the necessary force 
to execute its mandates in relation to these cor- 
porate menaces to the public weal. 

In the Federal judiciary, against 
which has been preferred the charge of favoritism, 
Judge William H. Taft. of the United States Cir- 
cuit Court of Appeals, in an address before the 
American Bar Association last August, calls at- 


defense of 


tention to the more cogent reasons why these cor- 
porate The 
corrupt condition of politics, the susceptibility of 


interests have become so insolent. 
the people’s representatives to the corrupting in- 
fluences of money used without fear by the cor- 
porate power its of liberal 
franchises from the people, are the most potent 


in getting grants 
factors in this great public wrong. 
“The Federal courts can do nothing to prevent 
such abuses * * * except where such trusts are 
for the purpose of directly controlling interstate 
commerce, and not where, in the course of their 
operation, interstate commerce may occur as an 
incident.” Such is the settled policy of the court 
according to the authority above quoted. If we 
are not to have the strong hand of Federal author- 
ity in aid of the people’s rights, as it has been 
extended in aid of corporation rights and protec- 
tion of corporate property. then it may well serve 
to encourage the audacity which such combina- 
tions are showing. There has been, we are told, 
a reorganization and a recapitalization of the 
Whisky Trust in the State of Illinois since the 





decision above, and now thirty-five millions of 
dollars are represented in this gigantic undertak- 
ing to override judicial mandate, or at least to 
avoid its effect, and to set its foot on the neck ot 
the people. 

Can this state of things be attributed to the 
fact that the people have become less watchful of 
their rights to such a degree as to have forfeited 
somewhat of their liberty? If this be so, or if too 
much confidence has been felt in the power of the 
Federal judiciary to protect the people’s rights 
under the Constitution, we do not know. But that 
there is need of a “ quickened public conscience ” 
there is no room for doubt. 

The New York 
‘monopolistic trusts” that in their organization 
they avoid that State. But notwithstanding this 
stringent prohibition of home organizations the 
corporate organizations of other States are doing 
business without hindrance, in spite of such laws. 
The Sugar Trust 


law is so stringent against 


grinding the 
people of that State as well as the people of other 
States. And in the face of their legislative enact- 
ments and the opinions of such judges as Folger, 
in Atchison v. Mallon; Andrews, in the Court of 
Appeals of that State, in the case of the People v. 
Sheldon, and the decision of Judge Haight in 
vacating the charter of the Milk Exchange of New 
York, the corporate organizations having an ex- 


combination is 


istence outside of New York are compelling the 
people of that State still to pay tribute—Czsarism. 

Judge Folger held that “agreements which in 
their operation tend to restrain natural rivalry and 
competition, and thus result in disadvantage to 
the public, are against the principles of sound 
policy, and void.” 

Judge Andrews held: “ Agreements to prevent 
competition in trade are in contemplation of law 
injurious to trade, because they are liable to be 
injuriously used. If agreement and combination 
to prevent competition in prices are or may be 
hurtful to trade, the only sure remedy is to pro- 
hibit all agreements that character. If the 
validity of such an agreement was made to de- 
pend upon actual proof of public prejudice or in- 
jury, it would be very difficult in any case to 
establish the invalidity, although the moral evi- 
dence may be very convincing.” 


of 


Thus it may be seen there is not wanting the 
wholesome support of the judiciary where it is in- 
voked. Indeed. the warfare in so far as New 
York concerned goes merrily on, the latest 
thing in this direction being the action of the 
attorney-general of New York in citing the Ameri- 


is 


can Tobacco Company, a New Jersey corporation 
doing business in that State under the general law 
of State comity, to appear and show cause why its 
authority should not be revoked. The charge 
against this corporation, generally speaking, is 
that by reason of consolidation, combination and 
conspiracy said company has been able to control 
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the market price of the various kinds of tobacco 
manufactured. The one aim of this giant concern, 
with its millions of capital, has been to kill com- 
petition, and thus to restrain legitimate trade. It 
is undoubtedly because of having had its clutches 
upon the throat of legitimate competition that this 
corporation has been able, according to the Jour- 
nal of Commerce of New York, to pay a twelve 
per cent. dividend on its inflated stock, and to lay 
aside some six or seven millions of accumulated 
gains for the purpose of extending its business 
methods. 

Tobacco is not a necessity, but upon its fate, 
perhaps, may hang the fate of the Sugar Trust 
and others of the same character whose dealings 
are in the necessaries of life 

And now if public policy, as it is being recog- 
nized more and more by the courts, shall crystal- 
lize into a first principle in the administration of 
all our laws; if the Federal Supreme Court in its 
close relation to the Constitution, the State judi- 
ciary and the people’s representatives in congres- 
sional or legislative halls, shall listen to the dic- 
tate of the construction and 
application of laws to meet the needs of the great 
mass of the people, then will this government be 
of the people and reverenced by them, and the 
State be safe from this organized oppression. 


conscience in 


Percy L. Epwarps. 
Owosso, Mich., Oct., 1897. 


> —— 


LINCOLN’S HUMOR IN LAW. 





Onty EguaLep sy His CONSCIENTIOUSNESS IN 
TAKING CASES. 
VEN as early as 1852 Lincoln had acquired a 
reputation for story-telling. When not busy 
during the session of the court he was “ habitually 
whispering stories to his neighbors, frequently to 
the annoyance of Judge Davis, who presided over 
the Eighth Circuit.” If Lincoln persisted too long 
the judge would rap on the chair and exclaim: 
“Come, come, Mr. Lincoln; I can’t stand this! 
There is no use trying to carry on two courts. I 
must adjourn mine or yours, and I think you will 
have to be the one.” As soon as the group had 
scattered the judge would call one of the men to 
him and ask: ‘‘ What was that Lincoln was tell- 
ing?” 

In his law practice Lincoln seems to have been 
singularly conscientious, his first effort being to 
try to arrange matters so as to avoid litigation. 
Nor would he assume a case that he felt was not 
founded upon right and justice. 

“We will not take your case,” he said to a man 
who had shown that by a legal technicality he 
could win property valued at $600. “ You must 
remember that some things legally right are not 
morally right. We will not take your case, but 
will give you a little advice, for which we will 





charge you nothing. You seem to be a sprightly, 
energetic man; we would advise you to try you 
hand at making $600 in some other way.” 

One of the most interesting anecdotes is the one 
quoted from Joe Jefferson’s autobiography. Jef- 
ferson and his father were playing at Springfield 
during the session of the legislature, and, as there 
was no theater in the town, had gone to the ex. 
pense of building one. Hardly had this been done 
when a religious revival broke out. The church 
people condemned the theater and prevailed upon 
the authorities to impose a license which was prac- 
tically prohibition. 

“In the midst of our trouble,” says Jefferson, 
“a young lawyer called on the managers. He had 
heard of the injustice and offered, if they would 
place the matter in his hands, to have the license 
taken off, declaring that he only desired to see 
fair play, and he would accept no fee whether he 
failed or succeeded. The young lawyer began his 
harangue. He handled the subject with tact, skill 
and humor, tracing the history of the drama from 
the time when Thespis acted in a cart to the stage 
of to-day. He illustrated his speech with a nun- 
ber of anecdotes and kept the council in a roar of 
laughter. His good humor prevailed, and _ the 
exorbitant tax was taken off. The young lawyer 
was Lincoln.” 

Another one of these is related in 
connection with a case involving a bodily attack 
Mr. Lincoln defended, and told the jury that his 
client was in the fix of a man who, in going along 
the highway with a pitchfork over his shoulder 
was attacked by a fierce dog that ran out at him 
from a farmer’s dooryard. In parrying off the 
brute with the fork, its prongs stuck into him and 
killed him. 

“ What made you kill my dog?” said the farmer 

“ What made him bite me?” 

“But why did you not go after him with the 
other end of the pitchfork?” 

“Why did he not come at me with his other 
end?” At this Mr. Lincoln whirled about in his 
long arms an imaginary dog and pushed his tail- 
end toward the jury. This was the defensive ple 
of “Son assault demesne’ — loosely. that “ The 
other fellow brought on the fight ’’ — quickly told 


anecdotes 


and in a way the dullest mind would grasp and ref 


tain. — Pittsburg Commercial Gazette. 
Pe ee 
A COURT ORDER EXTRAORDINARY. 
UDGE Dunne, of the Cook County Circuit 
Court, entered an order in a divorce proceed 

ing this week the like of which has been hitherto 
unknown in this bailiwick, and should never attait 
here or elsewhere the dignity of precedent, says 
the Chicago Law Journal. 

At the request of the atttorneys, who, it appears 
represented both parties in the case of Loker ¥ 
Loker, his honor dismissed the suit, quashed ‘ 
writ of ne exeat which figured in the case, ané 
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— 


ordered the files sealed so that in the future they 
will be closed to public inspection, the last being 
an anomalous proceeding in jurisprudence. 

It appears that since the wife filed her bill for 
divorce two weeks ago, charging her husband 
with infidelity, the pair have become reconctled 
and decided to cease contention. 

The defendant occupies a prominent business 
position and enjoys a very comfortable income. 
Where the court found warrant for its unusual 
course is not disclosed. That the proceeding was 
an arbitrary exercise of power goes without say- 
ing. The files of any case are not the personal 
property of the court, but belong to the common 
public, and such action as the court took in the 
instant case might be employed to work the gross- 
est injustice or conceal the most flagrant wrong. 
There should be neither mystery nor suppression 
attendant upon any procedure once begun in a 
court. 


— + 


Legal Laughs. 


A young man, anxious to become a lawyer, 
made application for a position in the office of a 
barrister, whereupon the following unconventional 
dialogue ensued, according to the Youth’s Com- 
panion: 

“Well, young man, and so you'd like to be a 
lawyer?” 

“Yes, sir; I think I would like to be one.” 

“Where’s your gun, my boy? I want to see 
your gun, my young gentleman. Fond of sport 
ing, eh?” 

“T have no gun, sir; don’t know whether I'd 
like gunning.” 
“No gun? 

boating?” 

‘I do not own a boat, sir; do not know how to 
use one.” 


Well, you keep a boat then? Like 


“You wear a watch, or keep a dog?” 

“T am too poor to wear a watch, and I have no 
dog.” 

“You'll do, my lad, if you persevere in the 
course you have begun. The law is a jealous mis- 
tress, and cannot be won except by undivided at- 
tention. Remember this, my lad, and I will in- 
sure your success. You may rely on any assist- 
ance I can render you.” 

The young man entered the office and in time 


became a famous lawyer. 


During the legal absence of Mr. (afterwards 
Lord) Campbell on his matrimonial trip with the 
ci-devant Miss Scarlett, Mr. Justice Abbott ob- 
served, when a cause was called on in the Court 
of King’s Bench, “I thought, Mr. Brougham, 
that Mr. Campbell was in the case.” “ Yes, my 
Lord,” replied Mr. Brougham, with that sarcastic 
look peculiarly his own; “ he was, my Lord; but 





I understand he is ill.” “I am very sorry to hear 


“My Lord,” replied Mr. 
Brougham, “it is whispered that the cause of my 


x” 


that,” said the judge. 
learned friend’s absence is the ‘ scarlet fever. 
Law Times (London). 


a 


Legal Hotes of Bertinence. 

The official ballot for the greater New York 
election will have eleven columns and will be two 
feet and three inches wide and a foot and a half 
long. 

The Swiss national council, by a vote of ror to 
9, has adopted a bill making insurance against 
sickness compulsory in the case of all persons not 
having independent means. 

Justice Lemon, of Brooklyn, has decided “ that 
an engagement ring is not a gift, and that in case 
the engagement is broken the ring does not belong 
to the woman, but to the man.” 

John Wedderburn & Company have been dis- 
barred from practice before the Interior Depart- 
ment as patent attorneys or agents. The action 
of Commissioner Butterworth is based on section 
487 of the Revised Statutes. The firm is held to 
have been guilty of “gross fraud and unprofes- 
sional conduct.” 

George M. Judd of No. 173 Fifth avenue, New 
York, attorney for the Title Guarantee and Trust 
Company, who retained $300 given him by Jose- 
phine Mallebre, of No. 1386 Clinton avenue, was 
sentenced by Judge Cowing to two and one-half 
Mr. Judd is described as a 
man of education and refinement. His employers 
believe that his total shortage will reach $13,500. 


years in State prison. 


Papers have been filed in a breach of promise 
case in New York City, involving two women and 
a man whose combined ages are 197 years. The 
plaintiff, one of the women, is fifty-seven years of 
age; the fickle defendant is seventy-cight years of 
age, and the person accused of having, by coy and 
cunning feminine artifices, won the antique’s ar- 
dent love away from the plaintiff, is three score 
and two. 


On the opening day of the United States Su- 
preme Court, October 11, 1897, no business was 
transacted beyond the admission of attorneys to 
the bar. Those admitted were: W. F. Fitzgerald, 
of San Francisco (attorney-general of California); 
W. H. Anderson, of San Francisco, Cal.; James 
E. Boyd, of Greensboro, N. C.; John G. Thomp- 
son, of Danville, Ill.; John D. Johnson, of St. 
Louis, Mo.; Edward F. Bunn, of New York city; 
Wm. H. Blymer, of New York city; J. C. Byers, 
of Mena, Ark.; Benjamin Morris Strouse, of Leb- 
-a.; George H. Pierce, of Camden, N. J.; 
Henry M. Earle, of Washington, D. C.; Thomas 
H. Clark, of Montgomery, Ala.; L. W. Campbell, 


anon, 
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of Waco, Texas; E. G. C. Bleakly, of Camden, 
N. J., and William L. Grubb, of Birmingham, 
Ill. The attorney-general presented to the court 
John K. Richards as solicitor-general, and it was 
ordered that his commission be recorded. 


—_—_- 


English Hotes. 








Dick’s Coffee House, in Fleet street, London, 
which has long been the haunt of the bar of the 
metropolis, is soon to disappear. 


The Rt. Hon. Judge Warren, for many years 
president of the Dublin Probate Court and mem- 
ber of the Privy Council, died recently at his resi- 
dence in Dublin. 


The East Denbighshire election does not indi- 
cate any decline in the popularity of lawyers as 
legislators. Sir George Osborne Morgan, whose 
death created the vacancy, was a member of the 
bar, and both the gentlemen who sought to fill 
his place belong to the same profession. 


At the Vestry Hall, Islington, Mr. W. F. Web- 
ster, as revising barrister, sat last week to revise 
the voting lists. In one case the claimant’s wife 
was in a lunatic asylum, and the point was whether 
this was medical The revising barrister 
decided that it was, even when the husband con- 
tributed towards the maintenance of his wife. 


relief. 


The Term Reports, when they use the very lan- 
guage of Lord Kenyon, often contain a series of 
broken metaphors, says the Law Times. 
ample: 


For ex- 
“Tf an individual can ‘ break down’ any 
of those safeguards which the constitution has so 
wisely and so cautiously erected, by ‘ poisoning’ 
the minds of the jury at a time when they are 
called upon to decide, he will ‘ stab’ the adminis- 
tration of justice in its most vital parts.” 


The long legal and political career of the late 
Sir John Simon, Sergeant-at-law, formerly M. P. 
for Dewsbury, is to be treated in a memoir now 
being prepared by his son, Mr. Oswald John 
Simon. This will comprise much interesting cor- 
respondence with eminent lawyers and statesmen, 
extending over a period of half a century, while 
the active and influential part taken by the late 
sergeant in relation to Jewish affairs all over the 
world will form an important section of the work. 


->-—— 


Rotes of Recent Amevican Decisions. 

Master and Servant — Liability to Third Per- 
son — Scope of Employment.—In Barabasz v. 
Karat, decided by the Court of Appeals of Mary- 
land, in June, 1897 (37 Atl. R. 720), it was held 
that a pastor rightfully instructing a doorkeeper 
of a church to admit only such as have tickets, is 
liable for injuries resulting from the use of un- 
necessary force by the doorkeeper in preventing 











from entering one who had no ticket. It was fur- 
ther held that a servant instructed to admit in a 
church only such persons as have tickets cannot, 
by directing police officers to arrest one who seeks 
to enter without a ticket, make his master liable 
for false arrest made pursuant thereto, as he would 
not be acting within the apparent scope of his 
employment. 


Purchase-Money Lien.— The vendee of a tract of 
land having executed his note to the vendor for 
the unpaid part of the purchase-money, 
a lien upon the land to secure the note, and the 
vendor having assigned the note to the father of 
the vendee, the vendee was entitled upon the death 
father to have the 
amount equal to one-eighth of it, he being one of 
eight children and entitled to one-eighth interest 
in the father’s estate, but the lien upon the land 


reserving 


of his note credited by an 


continued to exist until the obligation was satis- 
fied, and the other children were entitled to have 
their part of the note paid in full out of the pro- 
ceeds of a sale of the land, and the chancellor 
erred in adjudging any part of the proceeds of sale 
to the payment of a subordinate lien created by the 


original vendee, who had sold the land to an- 
other, the land at judicial sale bringing less than 


the balance due on the original note. Strode v 
Mt. Sterling Nat’l Bank ([Ky. Sup. Ct.], Ky. L. 
Rep., Sept. 1, 1897.) 


Water Course —- Drains — Liability of Munici- 
pality Insufficient Sewer. — Where 
water has been carried away from a road by a 
natural gully, if a municipality in adopting a sys- 
tem of sewage places a 


for surface 


sewer which proves in- 
adequate, and as a consequence, water that would 
have been carried off by the gully is backed up 
upon private property, there can be no recovery 
by the person injured thereby. Where sewers are 
not sufficient to carry off surface drainage, the city 
is not liable for damage resulting therefrom, un- 
less they have been. defectively constructed or left 
out of repair. (Sullivan v. Pittsburg, Pa., Superior 
Ct., xl Weekly Notes of Cases, 542.) 





> —— 


Communications. 


Tue YounGest Court or APPEALS JUDGE. 


To the Editor of the Albany Law Journal: 

In your recent article on Judge Parker you state 
that in case he is elected chief judge of the Court 
of Appeals, he will be the youngest man that ever 
sat on that bench. This is a mistake. A. S. John- 


son was much younger when elected a member of 
He took his seat on the bench January 

Lanman’s Dictionary says he was born in 
Appleton’s Annual Cyclopedia for 1878 puts 
the date of his birth at 1817, so that he was either 


the court. 
I, 1852. 


1822. 
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30 or 35. See Blatchford, Circuit Ct. Reports, 
Vol. xiv, p. 558. 

Justice Charles C. Dwight, of Auburn, went on 
the bench of the Court of Appeals March 16, 1868. 
He was probably born in 1830, and his exact age 
would have to be determined before it could be 
said which was the younger, he or Justice Parker 
They were probably of the same age. I infer 
Justice Dwight’s age from the Legislative Manual 
(1897), page 579, which shows that his term will 
expire in 1900, by virtue of the 70 years’ limita- 


tion. Their respective affidavits on file with the 
secretary of state will show the dates of their 
birth. Respectfully, 


C. M. Foster. 
Topeka, Kan., Oct. 12, 1897. 


{Our correspondent may be right with reference 
to Judge Johnson, but he is certainly laboring 
under a serious error with reference to Justice 
Dwight. Justice Charles C. Dwight, of Auburn, 
is a justice of the Supreme Court for the Seventh 
Judicial District, and never sat upon the Court of 
Appeals bench. We have searched the records in 
the office of the secretary of state, and find that 
there are no affidavits on file as to Judge John- 
son's age. The law which now requires that im- 
formality did into effect until 
many years after Judge Johnson took his seat. ] 


portant not go 


——— 


Rew Books and Rew “Liitions. 


The Colonial Laws of New York, from the year 
1664 to the Revolution. Albany: James B. 
Lyon, State Printer, 1894. 

The legislature, by chapter 125 of the Laws of 
1891, directed the Commissioners of Statutory Re- 
vision to republish the Laws of the Colony of New 
York. The five volumes now before us are the 
result. By the terms of the law referred to the 
commission was directed to republish the laws 
verbatim, preserving the original spelling and 
punctuation. It is an interesting fact that there 
has never before been a complete publication of 
the laws of the colony. In an explanatory note 
the commissioners state that, in the year 1594, 
William Bradford, who was then public printer of 
the colony, published the laws enacted by the colo- 
nial legislature since its first session in 1691. There 
are but seven copies of this edition known to be 
in existence, three of which are in Albany — one 
in the State Library, one in the office of the Secre- 
tary of State, and the other owned by Mr. John 
Boyd Thacher. Another publication of the colo- 
nial laws, known as Baskett’s edition, was made 
in London in 1718. Other editions were subse- 
quently printed, including that known as the Van 
Schaack, in 1772, which has been taken as the basis 
of the present publication, so far as the arrange- 
ment and chapter numbering are concerned. Vol. 


XUH 





I covers the period from 1664 to 1719; Vol. II, 
from 1720 to 1737; Vol. III, from 1739 to 1755; 
Vol. IV, from 1755 to 1769, and Vol. V, from 1769 
to 1775. In a note by the commissioners they 
state that when the present commissioners as- 
sumed their duties early in the year 1895, they 
found that the work of copying the colonial laws 
was completed, and some of the earlier portions 
were already printed. Great care was taken to 
obtain an accurate copy of the laws, as required 
by the statute, all of the work having been com- 
pared twice with the original before being printed, 
and afterwards thoroughly compared and verified. 
Robert C. Cumming, Esq., of Albany, N. Y., chief 
clerk of the commission, was given special charge 
of the work. Vol. I contains a historical note by 
Mr. Cumming embodying:a sketch of the history 
and development of representative government in 
the colony. In the explanatory note above re- 
ferred to it is stated that the acts of the colonial 
legislature, except as affected by amendment or 
subsequent repeal, continued in force until 1828, 
when it was enacted by chapter 21 of the Laws of 
that year, that “no statutes passed by the govern- 
ment of the late colony of New York shall be 
considered as a law of this State.” As affecting 
titles to real estate or as constituting irrepealable 
contracts, some of the laws may, however, still 
be in force; but for the most part this publication 
is of a greater value from a historical than from a 
legal standpoint. The books contain invaluable 
historical records of the earliest period in our his- 
tory, and, as the commissioners say, “ present an 
interesting field for the study of the political and 
judicial development of the colony, and also the 
social conditions incident to pioneer life.” Chap- 
ter 400, of the Laws of 1897, provides for the dis- 
tribution of the volumes to various libraries, edu- 
cational institutions, members of the legislature 
and to State, department and other officers, and 
further distribution has been provided for, includ- 
ing historical and colonial societies, and public 
libraries outside the State, where the people gener- 
ally may have access to the work. Through the 
medium of the State Library a still further distri- 
bution will be made to each State in the Union 
and to several foreign countries. 


A Treatise on Fraudulent Conveyances and Cred- 
itors’ Bills. By Frederick S. Wait of the New 
York bar. New York: Baker, Voorhis & Co., 
1897. 

This is the third edition of a well-known work 
on a difficult and important subject. Much fresh 
matter has been embodied in the original text, a 
number of new sections have been written, and 
the citations of authorities increased several thou- 
sand casesover the number contained in the former 
edition. More than 180 pages of entirely new 
matter has been written for this edition and special 
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effort made to utilize the latest important author- 
ities bearing upon the topics discussed. In his 
preface to the third edition the author remarks: 

“ The writer is confirmed in his early conviction 
that the policy resulting in a relaxation of remedies 
against the person which an enlightened civiliza- 
tion seemed to demand, has created a numerous 
and very obnoxious class of what may be called 
professional debtors. The spendthrift trust cases, 
now so numerous, reflect no credit upon the body 
of our law. The policy of enlarging statutory 
exemptions; of depriving creditors of the right to 
resort to powers as assets; of shifting liens upon 
personal property; of shielding debtors with an 
undeserved mantle of presumptions, and of exact- 
ing explicit proof of notice sufficient to charge 
alienees with bad faith —is certainly working in- 
justice to the creditor class.” 

This work, which is now thoroughly up to date, 
is more than ever invaluable for every lawyer in 
actual practice. It is in one large octavo volume 
of 900 pages, and in the best law-book style. 


A Treatise on the Competency and Rights of Wit- 
nesses and Parties in Interest, in all actions or 
proceedings before courts or magistrates. By 
Russel Headley of the Newburgh bar. Albany, 
N. Y.: Matthew Bender, 1897. 

In this work, which is sufficiently described by 
its title, the author has sought to define clearly and 
concisely, in the light of the most recent decisions, 
both American and English, the competency and 
rights of witnesses. Such examination as we have 
been able to give to it indicates that the author has 
produced a very satisfactory treatise, and one that 
will materially aid the student and practitioner. 
Among the chapter headings which may be men- 
tioned are: Disparaging and Criminating Ques- 
tions; Defendant and Accomplices; Procedure 
under sections 829 and 830, Code Civil Procedure; 
Privileged Communications; Husband and Wife; 
Confessions. The author has, within the limits of 
a handy volume of 280 pages, condensed informa- 
tion of much value and has presented it in a clear, 
concise and orderly manner. 


Commentary on Mechanics’ 
State of New York. By Edward L. Heydecker, 
A. M., LL. B., of the New York bar. 
N. Y.: Matthew Bender, 1897. 


The aim of the author, as stated by him in the 
preface to the work, has been to treat the subject 
as a separate branch of the law, not merely to 
annotate the act in question. With this view he 
has examined the act and all decisions construing 
its predecessors, with a view, first, to ascertain the 
principles of law applicable, and, second, to note 
the practice to be followed. He has sought to 
present the whole subject in a logical division 
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which will readily submit itself to the immediate 
need of the practitioner and enable him, without 
difficulty, to find all the passages of the act and 
their judicial interpretations gathered on any point 
which comes before him. The subject is one of 
great importance, and since the recent enactment 
of the codification by the commissioners of statu- 
tory revision it has become necessary for the prac- 
titioner to fully understand the new act before 
Mr. 
Hydecker’s work will certainly be of great assist- 
ance in enabling him to do so. 


using any of the old forms or precedents. 


General Digest, American and English, Anno- 
tated, Vol. Rochester, N. Y.: 


The Lawyers’ Co-operative Publishing Co., 1897. 


III, new series. 


This volume covers all the reported decisions of 
all the courts in the United States, of the higher 
courts of England and the Supreme Court of Can- 
ada, with many important cases from other Cana- 
dian courts. It includes all officially reported 
cases and all cases not to be officially reported 
which were first published between January 1, 1897, 
and July 1, 1897. The plan and arrangement are 
similar to those of previous volumes of the General 
Digest, with the exception of the annotation which 
is of two kinds—one furnished by the courts 
themselves, consisting of the citation, from the 
opinion in the case digested, of the authorities 
from other jurisdictions which the court relied 
upon or the cases which it criticised, distinguished, 
limited or overruled; the other, a careful editorial 
compilation of the authorities on important points 
raised by the decisions. Thus, as the editors say, 
one who finds the latest case on a question in the 
current digest will often find with it the whole line 
of pertinent authorities. 


BOOKS RECEIVED. 
“ A Handbook on the Annexation of Hawaii.” 
By Lorrin A. Thurston. 


“ Proceedings of the Ninth Annual Meeting of 
the Virginia State Bar Association,” held at Hot 
Springs, Va., August 3d, 4th and 5th, 1897. 

“Report of the Third Annual Meeting of the 


Pennsylvania Bar Association,” held at Cresson, 


Pa., June 30 and July 1, 1897. 


_————— 


The Magazines. 





The October number of the American Monthly 
Review of Reviews is fully up to the high standard 


which the management has set. There are a num- 


ber of timely articles, and the illustrations are 
unusually copious in number and interesting in 
variety. 








